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IN THE UTAH COURT OP APPEALS OF THE STATE OP UTAH

BONNEVILLE MANUFACTURING,
INC., and HUGHES WESTERN
SALES, INC.,
Plaintiffs/Appellees,
v.
VIOLA L. IRWIN and BEVERLY
V. THORNBLAD,

No. 940447-CA

Defendants/Appellants.
ANSWER TO PETITION FOR REHEARING
RICHARD S. NEMELKA #2396
Attorney for Plaintiffs/Appellees
2046 East 4800 South, Suite 103
Salt Lake City, Utah 84117
Telephone: (801) 272-4244
JOHN W. BUCKLEY #4000
Attorney for Defendants/Appellants
364 West 3900 North
Provo, Utah 84604
Telephone: (801) 223-9595

IN THE UTAH COURT OP APPEALS OP THE STATE OP UTAH

BONNEVILLE MANUFACTURING,
INC., and HUGHES WESTERN
SALES, INC.,
Plaintiffs/Appellees,
v.
VIOLA L. IRWIN and BEVERLY
V. THORNBLAD,

No. 940447-CA

Defendants/Appellants.
ANSWER TO PETITION FOR REHEARING
Plaintiffs/Appellees
Answer to Defendants1

respectfully

submit

the

following

Petition for Rehearing pursuant to the

above-entitled Court's Request made in a letter dated September
8, 1995.

Said Answer is limited to Issue A only of the Petition

for Rehearing.
1.

The Court's statement in its Memorandum Decision that

"the judgment for attorney's fees was not a judgment based upon
the original judgment; instead, it was a sanction imposed because
of Thornblad's refusal to abide by an Order of the Court"
an accurate statement.

is

As stated in Plaintiffs' Brief, judgment

was entered by the trial court on the 2nd of December, 1992,

ordering the defendant, Beverly Thornblad, to sign the listing
agreement

for

the

subject

property.

Defendant,

Beverly

Thornblad, failed and refused to comply with the Order of the
Court.
2.

The

Order

and

Judgment

signed

on

the

2nd

of

December, 1992 and attached as Appendix A to Defendants1 Brief
ordered, in paragraph 3, the Defendant Thornblad to sign and
execute any and all documents necessary to obtain a listing agent
for the property listed and, further, any and all documents
necessary to have the property sold.
3.

That on or about the 8th of December, 1992, Plaintiff

filed a Motion to Execute a Listing Agreement and an Affidavit of
Wayne Hammond indicating that the Defendant, Thornblad, refused
to sign the Listing Agreement.

Copies of said Affidavit and

Motion are attached hereto as Exhibit "A".
4.

That in response to said Motion the Court signed and

executed an Order on the 11th of December, 1992, ordering the
Court to sign and execute the Listing Agreement for the sale of
the subject property on behalf of Defendant, Thornblad.

A copy

of said Order is attached hereto as Exhibit W B".
5.

That on or about the 4th of January, 1993, Plaintiff

filed a Motion for a Temporary Restraining Order, a copy of which
is attached hereto as Exhibit M C W .
6.

That an additional Motion for Temporary Restraining

2

Order was filed on the 25th of January, 1993, a copy of which
is attached hereto as Exhibit "D" wherein the Plaintiff asked
for attorney's fees against Defendant Thornblad for her failure
to comply with

the Orders

of

the Court.

An Affidavit of

Plaintiff was also filed, a copy of which is attached hereto as
Exhibit "E".
7.

An Order was signed on the 28th of January, 1993,

attached hereto as Exhibit "F", which allowed the plaintiff to
obtain a key and to enter the subject property in regard to
having

said

property

sold.

Further, based

upon Defendant,

Thornblad1s refusal to sign an Earnest Money Agreement, the Court
indicated in said Order that it would sign the Earnest Money
Agreement and, further, reserved the other issues for a future
ruling

by

the

Court

which

included

Defendant,

Thornblad's

continual refusal to comply with the Orders of the Court and
the Plaintiff's request for attorney's fees against Defendant,
Thornblad, for having to bring these matters before the Court.
8.

Plaintiff filed another Motion to have the Court sign

and execute the Earnest Money Agreement since Defendant Thornblad
again refused to do the same, and a hearing was held on the 26th
of March, 1993.

The Order

resulting

attached hereto as Exhibit "Gw.

from said hearing is

In said Order the Plaintiff

was ordered to prepare and serve an Order to Show Cause on

3

Defendant, Thornblad, to show cause why she should not be held
in contempt for her failure to sign the Earnest Money Agreement.
The Court also awarded attorney's fees for all of the services
that were rendered in regards to Plaintiffs1 previous Motion to
have Defendant, Thornblad, comply with the other Orders of the
Court to sign a Listing Agreement and the Earnest Money Sales
Agreement.

The Order for the judgment on the attorney's fees was

entered on the 3rd of May, 1993 and is attached as Exhibit A to
Defendants'

Petition

9.

for

Rehearing.

The Court's Order to Show Cause hearing was held

on the 28th of May, 1993, to require Defendant Thornblad to sign
and

execute

the

Earnest

Money

alternative, to go to jail.

Sales

Agreement

or,

in

the

A copy of said Order to Show Cause

is attached hereto as Exhibit "H".

Further, that in said Order

to Show Cause which was issued by the Court on the 29th of March,
1993,

the
10.

Plaintiff

asked

for

additional

attorney's

fees.

It is true that the judgment for the attorney's fees

was entered prior to the hearing on the Order to Show Cause for
Contempt

although

the Order

issued.

Plaintiff filed a Motion for Additional Attorney's Fees

against

Defendant,

Thornblad,

to Show Cause had already been

for

rendered in May and June of 1994.

those

services

that

were

It was based on Beverly

Thornblad's failure to appear at the Order to Show Cause hearing
which was originally scheduled for the 3rd of May, 1993.

4

11.

The judgment for attorney's fees against Defendant,

Thornblad, was a sanction imposed by the Court for Thornblad's
refusal to abide by the Orders of the Court.

All of the

attorney's fees as stated in Exhibit A attached to Defendants'
Petition for Rehearing were incurred as a result of Defendant,
Thornblad's refusal to comply with the Orders of the Court.
Although the original Judgment and Order of Sale was not signed
until the 2nd of December, 1992, the Trial was actually held
on the 5th of November, 1992.

All of the attorney's fees

incurred as stated in said Affidavit were incurred after the
Trial on said matter and, again, were incurred in regard to
trying to get the Defendant, Thornblad, to comply with the Orders
of the Court specifically the Order which was rendered at the
hearing

on

the

5th

of November, 1992 but not signed until

December 2, 1992.
12.
is

the

Paragraph 3 of the December 2, 1992 Order and Judgment

paragraph

of

said

Order

that

Defendant, Thornblad,

continued to disregard and with which she did not comply.
13.

The above Court also correctly determined that at the

time of Thornblad's disobedience of the December 2, 1993 Order,
said Order had not been reversed and was a lawful Judgment.
14.

Defendant, Thornblad, in her Petition for Rehearing

states that the above Court was incorrect in concluding that the
judgment for attorney's fees was a sanction imposed because of
Thornblad's refusal to abide by the Order of the Court. There

5

is no other basis for an award of attorney's fees since the
original
provide

Order
for

and

any

Judgment dated December

attorney's

Defendant Thornblad's
Plaintiff

filed

fees.

refusal

Motions

to

It

was

2, 1992 did not
only

to comply with
have

based

upon

the Order that

attorney's

fees

awarded.

Specifically, on the 8th of December, 1992, plaintiff filed a
Motion to Execute the Listing Agreement and filed therewith an
Affidavit of Plaintiff's President, Wayne Hammond, wherein he
indicated that he had contacted Defendant, Thornblad, and that she
had refused to sign and execute the documents to list the subject
property for sale as she was ordered to do.

Pursuant to said

Motion the Court did, in fact, sign an Order on the 11th of
December, 1992 ordering the Court to sign and execute a Listing
Agreement since Defendant, Thornblad, refused to do the same.
Subsequently

thereto,

the

Defendant,

Thornblad,

refused

to

execute the Earnest Money Agreement which was another document
she was ordered to execute pursuant to the Order dated December
2, 1992. Said Motion, Affidavit and Order are attached hereto as
Exhibits n A M , and "B".
15.

It is true that the Order to Show Cause hearing held

on May 28, 1993, was in regard to Defendant Thornblad's continual
failure to sign the Earnest Money Sales Agreement and that at
said hearing she did, in fact, sign the Earnest Money Agreement
under instructions from the Court that if she did not do so, she

6

would be held in contempt.

The Judgment for Attorney's Fees had

already been awarded for Defendant Thornblad's failure to comply
with the Orders of the Court.
its

discretion

in

awarding

The Trial Court was well within
attorney's

fees

pursuant

to

Plaintiff's Motion for Defendant Thornblad's refusal to comply
with the Orders of the Court.

There was an ongoing contempt

by Defendant Thornblad in complying with the Orders of the Court.
However, there was never an actual Order entered in regard to the
May 28, 1993 hearing for the reason that Defendant Thornblad did,
at said hearing, sign the Earnest Money Agreement.

Subsequent

thereto, there was a request by Plaintiff to have the Court award
additional attorney's fees for services that were rendered after
the 15th of April, 1993; however, that request for additional
attorney's fees has not been resolved due to the numerous appeals
that have been filed by Defendant in this matter.

Said issue

still needs to be brought before the Court.
The Memorandum Decision entered by the above Court on
the 17th of August, 1995, is accurate and should be affirmed and
Defendant's Petition for Rehearing should be denied.
DATED this 19th day of September, 1995.

f

X^L

lCEAM) S. NEMELKA
ttorney for Plaintiffs/Appellees

EXHIBIT

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. 2396

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY, UTAH 84117
(801) 2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING, INC.,
HUGHES WESTERN SALES, INC.,
Plaintiffs,

MOTION TO EXECUTE
LISTING AGREEMENT

v.
VIOLA L. IRWIN,
BEVERLY V. THORNBLAD,

Civil No. 900905623 PR
Judge Timothy R. Hanson

Defendants.
Plaintiff, Bonneville Manufacturing, Inc., by and through
its attorney, Richard S. Nemelka, hereby moves the above-entitled
Court to sign and execute the Listing Agreement on the subject
property pursuant to the previous Judgment and Order of Sale
signed and executed by the Court.

Said Motion is based upon the

Affidavit filed herewith.
DATED this 8th day of December, 1992.

RICHARD S. NEMELKA
Attorney for Plaintiff

CERTIFICATE OP MAILING
I hereby certify that I mailed a copy of the foregoing
potion to John Buckley, Attorney for Defendants, 1647 North
Willowbrook Drive, Provo, Utah 84604, this 8th day of December,
i
1992, postage prepaid.

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. 2396

2046 EAST 4800 SOUTH
SUTTE103
SALT LAKE CITY, UTAH 84117
(801) 2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OP UTAH
BONNEVILLE MANUFACTURING, INC., '
HUGHES WESTERN SALES, INC.> t
Plaintiffs,

• AFFIDAVIT OF WAYNE HAMMOND

V •

VIOLA L. IRWIN,
BEVERLY V. THORNBLAD,

' Civil No. 900905623 PR
> Judge Timothy R. Hanson

Defendants.
STATE OF UTAH

)

COUNTY OF SALT LAKE

)

: SS.

Wayne Hammond being first duly sworn upon his oath hereby
deposes and states as follows:
1.

That he is President of the plaintiff, Bonneville

Manufacturing, Inc.
2.

That he has contacted defendant, Thornblad, and

requested that she sign and execute documents to list the subject
property but defendant, Thornblad, has refused to do the same.
3.

That pursuant to the Judgment and Order of Sale

entered in the above-entitled Court plaintiff is entitled to have
the Court sign and execute the listing agreement on behalf of
defendant, Thornblad.

DATED this 8th day of December, 1992.

WAYNE HAMMOND
I
!
SUBSCRIBED AND SWORN to before me this 8th day of
December, 1992.

/

£
NOTARY PUBLIC
Residing in Salt Lake County, Utah

CERTIFICATE OP MAILING
I hereby certify that I mailed a copy of the foregoing
JAffidvait to John Buckley, Attorney for Defendants, 1647 North
JWillowbrook Drive, Provo, Utah 84604, this 8th day of December,
1992, postage prepaid.

Jk

EARNEST MONEY SALES AGREEMENT
jend

Yes(X)

No(O)

EARNEST MONEY RECEIPT

™*{>F,e< J* '??*
he undersigned Buyer

hereby deposits with Brokerage

EARNEST MONEY, the amount of
ftrfS/~
77/01/£
/?/?SD
he form of.
ch shall be deposited in accordance with applicable State Law.
kerage

Dollars p/000*

00

)

Received by .

Phone Number

OFFER TO PURCHASE
. PROPERTY DESCRIPTION The above stated EARNEST MONEY is given to secure and apply on the purchase of the property situated at
•S&A&y
rt/e.fi/J*.
in the City of . 9 / ^ ' ^ ? y
County of .G&ZJT JL#& G.
, Utah.
iject to any restrictive covenants, zoning regulations, utility or other easements or rights of way, government patents or state deeds of record approved by Buyer in
:ordance with Section G. Said property is owned by
as sellers, and is more particularly described
JHECK APPLICABLE BOXES:
D UNIMPROVED REAL PROPERTY

• Vacant Lot

kflMPROVED REAL PROPERTY

D Commercial

D Vacant Acreage
^Residential

D Other

D Condo

D Other

(a) Included items. Unless excluded below, this sale shall include all fixtures and any of the items shown in Section A if presently attached to the property.
The following personal property shall also be included in this sale and conveyed under separate Bill of Sale with warranties as to title:
(b) Excluded items. The following items are specifically excluded from this sale:.
(c) CONNECTIONS, UTILITIES AND OTHER RIGHTS. Seller represents that the property includes the following improvements in the purchase price:
STpublic sewer ,Sfconnected

D well

D septic tank

D irrigation water / secondary system

•

other sanitary system

Sg public water
•

• connected

# of shares

QKconnected

private water

• connected

JSfelectricity

^Sdedicated road

• master antenna • prewired

^HTnatural gas

j3^onnected

• ingress & egress by private easement

Company

• TV antenna

• connected

• other

2Tpaved

^ c \ curb and gutter

C&onnected

• other rights

(d) Survey. A certified survey • shall be furnished at the expense of
prior to closing^JSC shall not be furnished.
(e) Buyer Inspection. Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts it in its present physical

!. PURCHASE PRICE AND FINANCING. The total purchase price for the property is
Dollars ($
/ (D&&—which represents the aforedescribed EARNEST MONEY DEPOSIT:
<?? H/90 — -

125

) which shall be paid as follows:

representing the approximate balance of CASH DOWN PAYMENT at closing.
representing the approximate balance of an existing mortgage, trust deed note, real estate contract or other encumbrance to be assumed by buyer,
which obligation bears interest at
% per annum with monthly payments of $
which include:
D principal;
• interest;
• taxes; • insurance;
D condo fees;
• other
representing the approximate balance of an additional existing mortgage, trust deed note, real estate contract or other encumbrances to be
assumed by Buyer, which obligation bears interest at
which include:

• principal;

• interest;

% per annum with monthly payments of $

• taxes;

• insurance;

• condo fees;

• other

y < £ O&O ~~~ representing balance, if any, including proceeds from a new mortgage loan, or seller financing, to be paid as follows:

Other.

?5*<*-\

TOTAL PURCHASE PRICE

f Buyer is required to assume an underlying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best efforts
assume and/or procure same and this offer is made subject to Buyer qualifying for and lending institution granting said assumption and/or financing. Buyer agrees
make application within
^j
days after Seller's acceptance of this Agreement to assume the underlying obligation and/or obtain the new financing at
interest rate not to exceedO*^ 7 ^ / f i ^ W o/0. if Buyer does not qualify for the assumption and/or financing within _
_ days after Seller's acceptance
--

•

- * ••

*

. . - »-.

— - m n r t n a n o Irian H f c n n u n t

3. CONDITION AND CONVEYANCE OF TITLE. Seller represents that Seller £s^holds title to the property in fee simple a is purchasing the property under a real
tate contract. Transfer of Seller's ownership interest shall be made as set forth in Section S. Seller agrees to furnish good and marketable title to the property, subject
encumbrances and exceptions noted herein, evidenced by&Ca current policy of title insurance in the amount of purchase price D an abstract of title brought current,
h an attorney's opinion (See Section H).
'
4. INSPECTION OF TITLE. In accordance with Section G, Buyer shall have the opportunity to inspect the title to the subject property prior to dosing. Buyer shall take title
>ject to any existing restrictive covenants, including condominium restrictions (CC & R's). Buyer U has u has not reviewed any condominium CQ£ R's prior to signing this Agreement.
5. VESTING OF TITLE. Title shall vest in Buyer as follows:.

/

6. SELLERS WARRANTIES. In addition to warranties contained in Section C, the following items are also warranted: ffy*'rJ//

£rf,

options to the above and Section C shall be limited to the following:.
7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer is made subject to the following special conditions and/or contingencies which must be satisfied
>r to closmg:

~fr/S.

rrt<Jrf>T~

S9y*/>JrJ//#JL

# J V 0

TS/£.

/*}**/£.&£

/jt/S/>A£<Z.-r~/<S>X/

<*>/^

f>j&?j>s*jpry

T
JMJUJU /. 13
8. CLOSING OF SALE. This Agreement shall be closed on or before .

£

Z

zzz

, 19 J ^ X - * a reasonable location to be designated by

er, subject to Section Q. Upon demand, Buyer shall deposit with the escrow closing office all documents necessary to complete the purchase in accordance with
Agreement. Prorations set forth in Section R shall be made as of D date of possession^ date of closing D other
9. POSSESSION. Seller shall deliver possession to Buyer on /fJCJfj&jZ'&fi?

unless extended by written agreement of parties.

3. AGENCY DISCLOSURE. At the signing offhis Agreement the listing a g « i t / f ^ 5 ^ 3jtt/77f
the selling a g e n ^ T ^ ^ A ^ K2J£/J&

(&#&&/$)

06/^S77^^J^

represents ( ^ S e l l e r ( ) Buyer,

represents ( ) Seller h/j Buyer. Buyer and Seller confirm that prior to signing this Agreement

en disclosure of the agency relationship^) was provided to him/her. &)(&) (

) Buyer's initials (

)(

) Seller's initials.

I. GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE, THE GENERAL PROVISION SECTIONS ON THE REVERSE SIDE HEREOF HAVE BEEN
IEPTED BY THE^BB¥S8 AND SELLER AND ARE INCORPORATED INTO THIS AGREEMENT BY REFERENCE
IMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the above terms and conditions. Seller shall
to accept this offer. Unless accepted, this offer shall lapse and the Agent shall return the EARNEST

ar's Signatun
w's Signature)

(Date)

(Address)

/ ( P h o n e )

(SSN/TAX ID)

(Address)

(Phone)

(SSN/TAX ID)

CKONE
ACCEPTANCE OF OFFER TO PURCHASE: Seller hereby ACCEPTS the foregoing offer on the terms and conditions specified above.
REJECTION. Seller hereby REJECTS the foregoing offer

(Seller's initials)
lejfflached Addendum, and
COUNTER OFFER. Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modificationsas specified below or in thi
accept the terms
sents said COUNTER OFFER for Buyer's acceptance. Buyer shall have until ( Q | fip (AM^Sft
.^J^\^\
^ \
.19

fr,V, - L ^

-ft 41f

fPfrX?

^ _

~^Z&*a&?^
•'s Signature)

/-7-f3
(Date)

(Time)

(Address)

(Phone)

(Date)

(Time)

(Address)

(Phone)

5^-%f^r
(SSN/TAX ID)

(SSN/TAX ID)

tfONE:
SCEgJANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER
yECTiOfcv Buyer hereby^REJECTS the COUNTER OFFER.

(Buyer's Initials)

DUNTER OFFER. Buye/hereby ACCEPTS the COUNTER OFFER with modifications on attached Addendum.

M/lM,^
^Signature)

1_JJ)A~-

l-lr-43
(Date)

A DO fAA
(Time)'

(Buyer's Signature)

(Date)

(Time)

DOCUMENT RECEIPT
> Law requires Broker to furnish Buyer and Seller with copies of this Agreement bearing all signatures. (One of the following alternatives must therefore be completed).
] I acknowledge receipt of a final copy of the foregoing Agreement bearing all signatures:
JRE OF SELLER

SIGNATURE OF BUYER
Date
Date

Date

TiVif*J! ^•-^-• r -' -fc*

DEC 1 1

^

TLAKSCCUNTY
by

RICHARD S. NEMELKA

NO. 2396

ATTORNEY AT LAW
2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY. UTAH 84117
(801)2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING, INC.,
HUGHES WESTERN SALES, INC.,
Plaintiffs,

ORDER

v.
VIOLA L. IRWIN,
BEVERLY V. THORNBLAD,

Civil No. 900905623 PR
Judge Timothy R. Hanson

Defendants.
Based upon the Affidavit of Wayne Hammond indicating that
the defendant Thornblad has failed and refused to sign the
listing agreement as ordered by the above-entitled Court and good
cause appearing therefore, upon Motion of the plaintiff to
execute the listing agreement and the Court having reviewed the
file and good cause appearing therefore, IT IS HEREBY ORDERED,
ADJUDGED AND DECREED that the Court shall sign and execute the
listing agreement for the sale of tha^subject property for and
in behalf of the defendant, Beverly V. Thornblad.
DATED this

ff

day of/December, 1992.
By TH

OURT:

'TIMOTHY R. HANSON
D i s t r i c t Court Judqe

i

CERTIFICATE OP MAILING

I
i

I hereby certify that I mailed a copy of the foregoing

i
Order to John Buckley, Attorney for Defendants, 1647 North
!
i

Willowbrook Drive, Provo, Utah 84604, this 10th day of December,
1992, postage prepaid.

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. 2396

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY, UTAH 84U7
(801) 2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING,
INC., A Utah Corporation,
Plaintiff,
v.
VIOLA L. IRWIN, et al.,
Defendant.

)
)
) MOTION FOR TEMPORARY
) RESTRAINING ORDER
)
) Civil No. 900905623 PR
) Judge Timothy R. Hanson
)

Plaintiff, by and through its attorney, Richard S.
Nemelka, hereby moves the above-entitled Court for an Order
restraining the defendant, Beverly B. Thornblad, or any other
agents, employees and/or tenants from interfering with the
plaintiff's listing and sale of the subject property located at
8278 South Ashley Circle, Sandy, Utah.

Further, for an Order

ordering defendant, Thornblad, to provide to plaintiff keys to
the subject property so that the real estate listing agency can
show the property and sell the same pursuant to the previous

I
f

Orders of the Court.

Said Motion is based upon the fact that the

jlisting agency has indicated that their signs have twice been
i

istolen and removed from the subject property and/ further, that
i

the defendant, Thornblad/ and her tenant refused to allow the
prospective buyers to enter the property.
j

;

DATED this 4th day of January, 1993.

/RICHARD S. NEMELKA
Attorney for Plaintiff

CERTIFICATE OP MAILING
I hereby certify that I mailed a copy of the foregoing
Motion to John Buckley, Attorney for Defendants, 1647 North
Willowbrook Drivef Provo# Utah 84604/ this 4th day of January,
1993/ postage prepaid.

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. 2396

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY. UTAH 84117
(801)2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING,
INC., A Utah Corporation,
et al.,
Plaintiff,
v.
VIOLA L. IRWIN, BEVERLY V.
THORNBLAD, and RODNEY H.
IRWIN,
Defendants,

)
)
)
) MOTION FOR TEMPORARY
) RESTRAINING ORDER
)
) Civil No. 900905623 PR
) Judge Timothy Hanson
)
)

Plaintiff, by and through its attorney, Richard S.
Nemelka, hereby moves the above-entitled Court for a temporary
restraining order restraining the defendant, Beverly Thornblad,
and Viola L. Irwin from refusing to allow the prospective buyer
of the subject property to inspect the property.

Further,

plaintiff moves for an Order of the Court allowing the plaintiff
to obtain keys to the subject property and to show the subject
property to the prospective buyer.

Further, plaintiff moves the

I

jabove-entitled Court for an Order allowing the Court to sign the
jEarnest Money Agreement for and in behalf of the defendant/
JBeverly Thornblad/ to accept the offer of purchase for the reason
i

ithat said defendant refuses to sign the Earnest Money Agreement.
j
•Further/ plaintiff moves the above-entitled Court for a Judgment
;for attorney's fees against the defendant/ Beverly Thornblad/ for
having to bring this matter before the Court.

I
•

If the Buyer is not allowed to inspect the property and

the Earnest Money Agreement is not signed then the sale of the
subject property will be terminated and plaintiff will suffer
irreparable harm and damage.
Said Motion is based upon the Affidavit of Wayne Hammond
attached hereto and incorporated herein by reference.
DATED this 25th day of January, 1993.

[CHARD S. NEMELKA
Attorney for Plaintiff
CERTIFICATE OF FAX-DELIVERY
I hereby certify that I fax-delivered a copy of the
foregoing Motion to John Buckley, Attorney for Defendants,
FAX #

this 25th day of January, 1993.

^/S^>7^

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. 2396

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY, UTAH 84 i 17
(801)2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING,
INC., A Utah Corporation,
et al.,
AFFIDAVIT OF WAYNE
HAMMOND

Plaintiff,
v.
VIOLA L. IRWIN, BEVERLY V.
THORNBLAD, and RODNEY H.
IRWIN,

Civil No. 900905623 PR
Judge Timothy Hanson

Defendants.
STATE OF UTAH
COUNTY OF SALT LAKE

)
:ss.
)

Wayne Hammond being first duly sworn upon his oath hereby
deposes and states as follows:
.1.

That he has personal knowledge of the facts alleged

herein.
2.

That attached hereto is an Earnest Money Agreement

which he has received and signed in regards to the sale of the
subject property involved in the above-entitled action.
3.

That he has contacted Beverly Thornblad and she has

refused to sign the Earnest Money Agreement.

4.

That he has contacted Viola Irwin, Beverly Thornblad

and the attorney for the same and they have refused to allow the
plaintiff and the prospective buyer to inspect the property prior
to purchasing the same.
DATED this 25th day of January, 1993.

/ / * JJ
WAYNE HAMMOND
;\

' e.rfCOMMISSRJN

.wsuBKnaasi

ID SWORN t o b e f o r e me t h i s 25th day of

January, J^BjBAR

r^~iM

fatt^

NOTARY PUBLIC
Residing in Salt Lake County, Utah
CERTIFICATE FOR FAX-DELIVERY
I hereby certify that I fax-delivered a copy of the
foregoing Affidavit to John Buckley, Attorney for Defendants,
Fax #

this 25th day of January, 1993.

EARNEST MONEY SALES AGREEMENT
end

Yes(X)

No(O)

EARNEST MONEY RECEIPT

DATB./)/*<?; 30
ie undersigned Buyer /?/£&#£/)

/?>

EARNEST MONEY, the amount of /*?/&*&

£r /?£ fj£

7~//0L/SZ

'??2>

/£

hereby deposits with Brokerage

/?/ZSD

Dollars ($ /0&O-

0O

\

ie form of
C^rr/E(L,tC~
:h shall be deposited in accordance with applicable State Law.

WrP/Z

4

CO'

m - 9 4 7 6

cerage

Received by

/7*>*A<*'

. / < / * ^

Phone Number
OFFER TO PURCHASE

PROPERTY DESCRIPTION The above stated EARNEST MONEY is given to secure and apply on the purchase of the property situated at
_ in the City of
County of ^^/~/j7~ /-&/££>

, Utah,

ect to any restrictive covenants, zoning regulations, utility or other easements or rights of way, government patents or state deeds of record approved by Buyer in
irdance with Section G. Said property is owned by.
as sellers, and is more particularly described

C/sr&rt /j;/r//- /3&L\1i»/rj/

ttusu.ttfr*

pj&f^.ines}

4ECK APPLICABLE BOXES:
] UNIMPROVED REAL PROPERTY
• Vacant Lot
• Vacant Acreage
^IMPROVED REAL PROPERTY
• Commercial ^Residential
•
(a) Included items. Unless excluded below, this sale shall include all fixtures
The following personal property shall also be included in this sale and conveyed

• Other.
Condo
D Other
and any of the items shown in Section A if presently attached to the property.
under separate Bill of Sale with warranties as to title:

[b) Excluded items. The following items are specifically excluded from this sale:.
[c) CONNECTIONS, UTILITIES AND OTHER RIGHTS. Seller represents that the property includes the following improvements in the purchase price:
^public sewer ^SCconnected

D well

] septic tank

D irrigation water / secondary system

D connected

] other sanitary system

• connected

# of shares

fpublic water

CKconnected

• TV antenna

] private water

• connected

yS. natural gas

• other

JSTelectricity

Company

^Sdedicated road

• master antenna • prewired
Q^onnected

j3^onnected

D ingress & egress by private easement
/ x!\curb

Zfjpaved

and gutter

• other rights

d) Survey. A certified survey • shall be furnished at the expense of
prior to closing^JSC shall not be furnished.
e) Buyer Inspection. Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts it in its present physical

PURCHASE PRICE AND FINANCING. The total purchase price for the property is.
Dollars ($
/* <D&& ' which represents the aforedescribed EARNEST MONEY DEPOSIT:
?

fi/90

—

) which shall be paid as follows:

representing the approximate balance of CASH DOWN PAYMENT at closing.
representing the approximate balance of an existing mortgage, trust deed note, real estate contract or other encumbrance to be assumed by buyer,
which obligation bears interest at
% per annum with monthly payments of $
which include:

D principal;

• interest;

D taxes;

• insurance;

• condo fees;

• other

representing the approximate balance of an additional existing mortgage, trust deed note, real estate contract or other encumbrances to be
assumed by Buyer, which obligation bears interest at
which include:
^

D principal;

D interest;

• taxes;

% per annum with monthly payments of $
•

insurance;

• condo fees;

• other

Q&U ~~~ representing balance, if any, including proceeds from a new mortgage loan, or sellerfinancing,to be paid as follows:

Other.

5ccc-~\

TOTAL PURCHASE PRICE

uyer is required to assume an underlying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best efforts
;ume and/or procure same and this offer is made subject to Buyer qualifying for and lending institution granting said assumption and/or financing. Buyer agrees
,ke application within

^j

erest rate not to e x c e e d O ^ 7 " tpJ0* t

days after Seller's acceptance of this Agreement to assume the underlying obligation and/or obtain the new financing at
0/0#

|f Buyer does not qualify for the assumption and/or financing within _

: Anrpampnt thi<s Anrepmpnt cthaii h« vniriahie at the notion of the Seller uDon written notice. Seller aarees to Dav uo t~-

_ days after Seller's acceptance
' '"'T'T* loan discount

3. CONDITION AND CONVEYANCE OF TITLE. Seller represents that SellerJ^holds title to the property in fee simple D is purchasing the property under a real
state contract. Transfer of Seller's ownership interest shall be made as set forth in Section S. Seller agrees to furnish good and marketable title to the property, subject
) encumbrances and exceptions noted herein, evidenced b y j 2 ^ i current policy of title insurance in the amount of purchase price D an abstract of title brought current,
rith an attorney's opinion (See Section H).
f
4. INSPECTION OF TITLE. In accordance with Section G, Buyer shall have the opportunity to inspect the title to the subject property prior to closing. Buyer shall take title
red any condominium CCA R's prior to signing this Agreement
libject to any existing restrictive covenants, including condominium restrii
(CC & R*s). Buyer u has u has not
tot reyj
review*

4*

S?tf&2r<&3

5. VESTING OF TITLE. Title shall vest in Buyer as follows:.

6. SELLERS WARRANTIES. In addition to warranties contained in Section C, the following items are also warranted:,

xceptions to the above and Section C shall be limited to the following:.

7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer is made subject to the following special conditions and/or contingencies which must be satisfied

tor to clos.ng:

T///Z

^ ' rJU/f-f

A-SSj^a//#

JL

# ^ 0

T//JS.

/^^JJS^S

/jg/S/>A£CL

V/^/C^

&/*•

fjt&fsejm

8. CLOSING OF SALE. This Agreement shall be closed on or before

<$-/r-/^

^TzJ~

f

, 19 AJ

at a reasonable location to be designated by

>ller, subject to Section Q. Upon demand, Buyer shall deposit with the escrow closing office all documents necessary to complete the purchase in accordance with
is Agreement. Prorations set forth in Section R shall be made as of

•

date of possession^ date of closing •

9. POSSESSION. Seller shall deliver possession to Buyer on fi Jfffikdb&/?T>
10. AGENCY DISCLOSURE. At the signing afjthte Agreement the listing a g ^ n t / f ^ ^ 3Jf/77f
d the selling a g a n y f T ^ ^ A ^ X2J£/J&

(&&&-MJ&)

represents (

itten disclosure of the agency relationships) was provided to him/her. $J0) (

other

unless extended by written agreement of parties.

) Seller M

(jSCMS7?9'X&

represents (^Seller (

) Buyer,

Buyer. Buyer and Seller confirm that prior to signing this Agreement

) Buyer's initials (

)(

) Seller's initials.

11. GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE, THE GENERAL PROVISION SECTIONS ON THE REVERSE SIDE HEREOF HAVE BEEN
JCEPTED BY T H E 3 « ¥ S Q AND SELLER AND ARE INCORPORATED INTO THIS AGREEMENT BY REFERENCE
12. AGREEME

IMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the above terms and conditions. Seller shall

\te until

to accept this offer. Unless accepted, this offer shall lapse and the Agent shall return the EARNEST

f

Iyer's Signature}

Iyer's Signature)

(Address)

7

(Phone)

(Address)

(Date)

(Phone)

*

(SSN/TAX ID)

(SSN/TAX ID)

ECK ONE
' ACCEPTANCE OF OFFER TO PURCHASE: Seller hereby ACCEPTS the foregoing offer on the terms and conditions specified above.
REJECTION. Seller hereby REJECTS the foregoing offer

(Seller's initials)

C O U N T E R OFFER. Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modifications^
specified bbelow
or in thejrtjached Addendum, and
)nsasspecified
<
resents said COUNTER OFFER for Buyer's acceptance. Buyer shall have until
n«rifia/j beiOW.

/)

j

^

ler's Si<

I

V

{ ^ > to accept the terms

*-^

:

^z&*0&*^ f-'?-/f?>

ler's Signature)

, 19

( O j ( 7 p (AM/f*M))_

£i

(Date)

(Time)

(Address)

(Phone)

(Date)

(Time)

(Address)

(Phone)

SQ^~?&^&
(SSN/TAX ID)

(SSN/TAX ID)

•pKONE:
ACCEPTANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER
REJECTIOfov Buyer hereby^REDECTS the COUNTER OFFER.

(Buyer's Initials)

COUNTER OFFER- Buye/hereby ACCEPTS the COUNTER OFFER with modifications on attached Addendum.

7)
ignature)

(Date)

"(Time)

I

(Buyer's Signature)

(Date)

(Time)

DOCUMENT RECEIPT
ate Law requires Broker to furnish Buyer and Seller with copies of this Agreement bearing all signatures. (One of the following alternatives must therefore be completed).
D I acknowledge receipt of a final copy of the foregoing Agreement bearing ail signatures:
ATURE OF SELLER
SIGNATURE OF BUYER
Date
Date

Date

EXHIBIT

"F"

FILED DISTRICT COURT
Third Judicial District

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO.

FEB i D 1993

2396

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY, UTAH 84 i 17
(801) 272-4244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OP UTAH
BONNEVILLE MANUFACTURING,
INC., A Utah Corporation,
et al.,
Plaintiff,

).
)
)
)

v.

)

VIOLA L. IRWIN, BEVERLY V.
THORNBLAD, and RODNEY H.
IRWIN,

)
)
)

Defendant.

ORDER

Civil No. 900905623 PR
Judge Timothy Hanson

)

Plaintiff's Motion for Temporary Restraining Order having
come on for hearing before the Honorable Timothy Hanson of the
above-entitled Court on the 28th day of January, 1993 by
telephone conference pursuant to consent of the attorneys for the
parties, plaintiff being represented by its attorney, Richard S.
Nemelka, and defendants being represented by their attorney, John
Buckley, and arguments having been made to the Court and the
Court having reviewed the file and having determined that
plaintiff's Motion should be construed as a Motion for a Writ of
Assistance and, further, the Court having found that the

C0372

iplaintiff has a l e g i t i m a t e buyer for the subject property who
I!
1 t

•needs access to the property to inspect the same and, further,

I
Ifinding that no harm or prejudice would occur to the defendants
jin regards to allowing the plaintiff's buyer to inspect the
'subject home and residence; now, therefore, upon motion of
•Richard S. Nemelka, and good cause appearing therefore, IT IS
I HEREBY ORDERED, ADJUDGED AND DECREED as follows:
'i

1.

That the plaintiff be and the same is hereby granted a

jWrit of Assistance in regards to the Judgment and Order of Sale
previously entered by the above-entitled Court.
2. That the plaintiff, Bonneville Manufacturing, shall be
iallowed to obtain the services of a locksmith to make a key for
I the subject property located at 8278 Ashley Drive, Sandy,

i
jUtah.
J
J

3.

That the plaintiff shall be allowed to forthwith enter

the subject property located at 8278 Ashley Drive, Sandy, Utah,
jwith the prospective buyer and in the presence of John Buckley,
the attorney for the defendants for the specific purpose of
inspecting the property pursuant to the Earnest Money Sales
Agreement.

Further, the parties shall not disturb any personal

property located on said premises.
4.

That the Court shall sign and execute the Earnest

Money Agreement for and in behalf of the defendant, Beverly
Thornblad, to accept the offer of purchase.

00373

5.

That all other issues shall be reserved for future

ruling by the Court.
DATED this

day of January, 1993.
BY "THE COURT:

v/c^

rUDGE TIMOTHY HANSON
CERTIFICATE OF FAX DELIVERY
I hereby certify that I faxed a copy of the foregoing
Order to John Buckley, Attorney for Defendants, 1-224-4595, this
28th day of January, 1993.

7

~cfL>^\~Ss^

00374

miowatmcT COURT

EXHIBIT "G"

hAt - 6 1993

RICHARD S. NEMELKA
ATTORiNEYATLAW

NO. 20oe

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY. UTAH 84117
(801) 2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING,
INC., A Utah Corporation,

)

ORDER

Plaintiff,
vs
Civil No. 900905623 PR
VIOLA L. IRWIN, et al,
JUDGE TIMOTHY R. HANSON
Defendants.
Plaintiff's motion to have the court sign and execute the
earnest money agreement and Defendant Thornblad's motions to
alter amended judgment and order of sale and motion to revise the
judgment came on regularly for hearing before the Honorable
Timothy R. Hanson of the above-entitled court on the 26th day of
March, 1993, plaintiff being present and being represented by its
attorney, Richard S. Nemelka, and defendants being represented by
their attorney, John Buckley, and arguments having been made to
the court and the court having reviewed the file and the court
having found that defendants1 arguments were not persuasive and
that the court does have jurisdiction in this matter and good
cause appearing therefore:

IT IS HEREBY ORDERED, DECREED AND ADJUDGED AS FOLLOWS:
1.

That defendants' motions to alter or amend the judgment

order of sale and to revise the judgment be and the same are
hereby denied based upon the memorandum of plaintiff and the
1 findings of the court that the court does have jurisdiction and
jthat defendants' arguments-in regard to not having a jury trial
land no final judgment and no lis pendens and other parties not
|being made parties of the action were all not pursuasive.
j

2.

That in regard to plaintiff's motion to execute the

earnest money agreement, the court hereby orders plaintiff's
counsel to prepare an Order to Show Cause to order the Defendant
JBeverly Thornfalad to appear in court to show cause why she should
not be held in contempt for failure to sign the earnest money
[sales agreement.
j

3*

That plaintiff, Bonneville Manufacturing, is hereby

jawarded attorney's fees for all the services rendered in regard
to plaintiff's motion to sign the listing agreement and the
jmotion to sign the earnest money sales agreement.

Plaintiff's

counsel shall prepare an affidavit of attorney's fees itemizing
the same and serve the same upon Defendant Thornfaladfs counsel.
4.

That the judgment in the above entitled matter shall

be augmented to award a judgment for attorney's fees to the
plaintiff, Bonneville Manufacturing, and against the defendant,
Beverly Thornfalad, pursuant to the affidavit filed by plaintiff's

jcounsel unless the court finds that in the objections filed by
I
[defendantfs counsel to the affidavit of attorney's fees have any
j
Imerit.

DATED this

&

, 1993,

day of
3Y THE/COURT

7

JUDGE TIMOTHY R. SANSON

-

CERTIFICATE OF MAILING

—

ATTEST
7
ikr"*'Depu*Ctefo

I hereby certify that I mailed a copy of the foregoing
Order on the 29th day of March, 1993, by United States mail,
first class postage prepaid, addressed to:
John Buckley, Attorney at Law,
Drive, Provo, Utah, 84604.

*lV

1647 North Willowbrook

SERVED THIS

AT

Ot&JtA. U

%~s>

(~.~

6fego .^p \ / , ; u Sir

ON THE^SlDAY nc

Q^>

sa

.19

BY

RICHARD S. NEMELKA
ATTORNEY AT LAW

NO. a a a e

2046 EAST 4800 SOUTH
SUTTE10J

SALT LAKE OTY, UTAH 84117
(801)2724244

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
BONNEVILLE MANUFACTURING, INC., ) ORDER TO SHOW CAUSE
A Utah Corporation,
Plaintiff,
Civil No. 900905623 DA
vs

JUDGE TIMOTHY R. HANSON

VIOLA L. IRWIN, et al.
Defendant.
TO THE ABOVE NAMED DEFENDANT:
The court upon its own motion and good ca>ase appearing
therefore:
HEREBY ORDERS the defendant, Beverly Thornblad, to appear
before the Honorable Timothy R. Hanson at his courtroom, 240 East
400 South, Salt Lake City, Utah, on the
at the hour of

^}l(f&

o'clock /

lOf day of

A^BU.,

m. to then and there show

cause if any she has why:
1.

1993,

She should not be held in contempt of court for

failing to sign the earnest money sales agreement.

*J\J

\ o u ** * *"*

e

iln

Jin mi l nil mil l,n mi iLcudLeil in t h e Sail. Lake County

j j a i l and a s s e s s e d a f i n e for liui contempt•
I

I11 ni ni nl" I l"l

i

II11111 I nil ill II II

in! I . I ni i Hi ill in llij i il iiijinj»in I i i ! L o r n e i

5

I! i ijb in regaj ij to t h e Order t o Show Cau^e heariiui.
i

II1" r such other and further/relief

DATE:

^7

as the court deeiuj

day of/^arch, " ^

yi THJ^COURT:

JUDGE TIMOTHY R. HANSON
Serve Defendant at:
C&sS&- TO <Cw*>w

4 **-*/"-

1CATE ul MAILING
• ' f certify that 1 nailed a copy of the foregoing
Order to Show Cause on the 29th day of March/ 1993, by United
States mail, first class postage prepaid addressed to:
•John Buckley, Attorney at Law, 1647 North Willowbrook
Drive, Provo, Utah 84604.

^vi

,te of UTAH

)

Jlty of SALT LAKE)

RETURN OF SERVICE
Order to Show Cause

I hereby certify and make return that I am a resident of the state of
h and a citizen of the United States, over the age of 21 years at the
e.af service
herein,
-a.nd not a party to or interested in the
within
ion.
I received the attached Order to Show Cause on 04/22/93. I duly
ved the same upon the named defendant, BEVERLY THORNBLAD, on 04/28/93,
1505 , at SALT LAKE County, UTAH by leaving a copy with BEVERLY
RNBLAD, the Defendant personally, at 5600 S VINE STREET (STILLWATER
S) MURRAY, the usual place of business of the defendant, in SALT LAKE
nty, UTAH.
Upon serving, I duly placed the date of such service as well as my
e and title.

TITLE:

KEVIN
Process Server

Subscribed and sworn to before me
this 04/Zp/93.
My comnrf^sion e x p i r e s
c# - / ^ - £ L

ZL

JLaaOm^tzL

ary Public
vice Fee $
ps
eage Fee $
cial Fee $
al Due
$

6.00
11.00
0.00

17.00

RICHARD S. NEMELKA
2046 EAST 4800 SOUTH #103
SALT LAKE CITY, UT 84117

JLNotary Public
!
^ GLORIANEMELICA
I
7050 Union Park Center 2570 I
Midvale, Utah 84047
I
My Commission Expiros 8
February 13,19§B
ji

State of Utah

J

R I C H A R D S. N E M I "
ATTORNEY AT LAW

me

2046 EAST 4800 SOUTH
SUITE 103
SALT LAKE CITY, UTAH 84117
(801)272-4244

Attorney

f o r PI l i n i i f f
IN THK II I
l " ill "
I "I H I IN" "T OF APPEALS OF THE STATE OF UTAH

BONNEVILLE MANUFACTURING,
INC, and HUGHES WESTERN SALES,
INC ,

^ r v T I F I C A T E OF SERVICE

Plaint iffs/Appelees,
Z i v i l No 9 4 0 4 4 7 - C A
vs
VIOLA L. IRWIN and BEVERLY .
„
THORNBLAD,
Defendants/Appellants
Richarl

September,
\rzornev

-. Nemelka,

JL.99'.

.IT-

attorney

^duoeu

o^ s e r v e u

: c r De - ^ e n d a n t s / A p p e L l a n t -

U t a h 8 4 6 0 4 , uy u n i t e a

1? ] a i initif f s

,

6'

A nswer

f -1 ^ l ^ i ^ t - i f r .

'

apua

oPu

*- -

Hnp.-eville

-

JC Nor"

'

to Petition, for

DATED t h i i > 21 , • it :i, ty

f:

Septembe.

Buckley,

Rehearing
1995.

jL. s ^y — — C
Richard S, Nemelka
Attorney at Law

:

D,

